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AMENDING THE ACT OF JANUARY 12, 1951 (64 STAT. 1257), 
AMENDING AND EXTENDING TITLE II OF THE FIRST 
WAR POWERS ACT, 1941 


May 1, 1952.—Ordered to be printed 


Mr. Moopy, from the Committee on Government Operations, sub- 
mitted the following 


REPORT 


[To accompany 8. 2421] 


The Committee on Government Operations, to whom was referred 
the bill (S. 2421) to extend title I] of the First War Powers Act of 1941. 


having considered the same, report favorably thereon, without amend- 
ment, and recommend that the bill do pass. 


PURPOSE 


Title II of the First War Powers Act, 1941, vests authority in the 
President to enter into or to amend or modify defense contracts 
without regard to existing law. It would give the President the power 
to authorize any Government agency exercising defense functions to 
(1) amend or modify contracts; (2) permit advance payments on 
contracts; (3) waive bond requirements on contracts, without regard 
to provisions of existing statutes relating to the making, performance, 
modification, or amendment of contracts; and (4) indemnify contrac- 
tors against special defense hazards including war risks, whenever 
such actions would facilitate the defense program. 

Title II of the original act was extended by Public Law 921 of the 
Eighty-first Congress on January 12, 1951, upon the recommendation 
of this committee. At that time the Congress adopted an amendment 
proposed by this committee to terminate the authority of Public Law 
921 on June 30, 1952. The committee emphasized that by imposing 
this termination date there was involved no speculation as to how long 
the emergency would last or for what period the powers granted would 
be required. The committee agreed with the views of the President 
in his message to Congress December 18, 1950, that there was urgent 
need for the authority requested to meet conditions which had arisen 
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in connection with the national emergency. In adopting the termi- 
nation date, the committee report (S. Rept. No. 2686, 81st Cong.), 
stated that such a limitation would— 

permit the Congress to obtain reports relative to the operation.of the provisions 
of the bill and the need for their continuation before the expiration date. This 
would in effect require the resubmission of the matter to Congress and its approval 
before continuation of the powers granted for an indeterminate national emer- 
gency. 

The Senate report concluded that: 

Representatives of the Department of Defense stated that there were at present 
15 distress contracts in the Army alone under which contractors were facing pos- 
sible bankruptcy because of fixed prices in such contracts, now entirely inadequate 
to meet increased costs. Unless the Congress takes immediate action many of 
these sources of supply will be denied the Government and, in certain cases, con- 
tract price adjustments are essential to keep the firms in production and to avoid 
bankruptcy. The main objective was explained to be, not to prevent losses on 
Government contracts because of increased costs except in extreme hardship cases, 
but to afford relief to small business firms who might otherwise be prevented from 
completing deliveries on such contracts because of increased costs. 

The Department of Defense, in a letter to the President of the Senate 
dated December 29, 1951, requested further extension of the authority 
contained in Public Law 921 of the Sist Congress from June 30, 1952, 
to June 30, 1953, as necessary to the national defense effort. The 
committee, in considering the proposed bill, S. 2421, requested addi- 
tional reports from the Department of Defense and comments from 
the Bureau of the Budget and the General Accounting Office in order 
to determine the necessity for continuing this authority. 


NEED FOR EXTENSION OF TITLE II 


The Bureau of the Budget has informed the committee that 


a continuation of the authority of title II of the First War Powers Act is clearly 
essential to the continued effectiveness of our mobilization program. 


The Department of Defense, in a report signed by R. L. Gilpatric, 
Under Secretary of the Air Force, states that authority to modify con- 
tracts is vitally necessary to prosecution of the defense program in 
instances where labor, raw materials, and production costs rise to the 
point where a loss on a defense contract will impair the productive 
ability of a contractor whose continued operation is essential to na- 
tional defense. The Department also indicated there were other as- 
pects of the defense program which require the additional authority 
provided for in the subject bill, as set forth in the following report to 
the committee: 

DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, April 14, 1942. 
Hon. Joun L. McCue.uan, ; 
Chairman, Committee on Government Operations, 
United States Senate. 

Dear Mr. CuatrMan: I refer to your letter of March 28, 1952, requesting ad- 
ditional information as to the necessity for extension of title IT of the First War 
Powers Act of 1941 for another year. The bill S. 2421, pending before your 


committee, would accomplish this purpose. 

The Office of the Secretary of Defense has delegated to this Department the 
responsibility for replying to your request. 

Pursuant to title II, the President may authorize Government departments 
which are exercising functions in connection with the national defense to enter 
into contracts and into amendments or modifications of contracts and to make 
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advance, progress, and other payments thereon without regard to the provisions 
of law relating to the making, performance, amendment, or modification of the 
contracts whenever he deems such action would facilitate the national defense. 
Pursuant to this authority, the President, on February 2, 1951, issued Executive 
Order 10210, authorizing the Secretaries of Defense, the Navy, the Army, and 
the Air Force to exercise the authority granted by title II with certain limitations. 

The authority granted by this act has been considered in the present situation 
to be of an extraordinary nature and generally is used only in situations where 
the basic procurement statute, the Armed Services Procurement Act of 1947, 
does not meet the emergency need. 

Examples of types of cases where the authority may be used include the 
following: 

An amendment without consideration may be made where an actual or threat 
ened loss on a defense product will impair the productive ability of a contractor 
whose continued operation as a source of supply is found to be essential to the 
national defense. Such action is not designed to afford relief to any contractor 
who suffers a loss or will not receive his anticipated profits but is rather designed 
to insure the continued availability of a necessary source of supply. 

Contracts may be amended to correct mistakes and ambiguities. Such mistakes 
and ambiguities are often unavoidable in an expanded defense program, and the 
*procedure affords expeditious and fair relief to assure continued production. 

In some cases contractors may be asked to proceed in advance of a formal 
contract on written or oral instructions. Title Il would permit entering into an 
appropriate contract providing fair compensation for materials, services, or 
facilities provided under such an informal commitment. 

The authority to grant relief in the situations described above has been retained 
at high levels in each military department. 

At the present time there are pending within the Department of Defense 74 
claims, totaling $13,177,873.11, for amendments without consideration; 60 claims, 
totaling $1,428,542.18, for correction of mistakes; 15 claims, totaling $251,315.89, 
for formalization of informal commitments. Relief on these claims can be 
expeditiously granted under authority of title I] to permit the contractor to 
proceed with production. 

There are situations in which Government contractors are engaged in especially 
hazardous work for the military services, and it is necessary to agree to indemnify 
them promptly for damages to facilities and equipment in order that the work may 
continue without delay. Title Il would authorize such indemnities in lieu of 
insurance, the cost of which, if obtainable, would be prohibitive. 

Title II further permits such acts as the extension of delivery dates in ap- 
propriate cases, and the making of advance payments or partial payments in 
situations where such payments would not otherwise be authorized. It has 
permitted the emergency sale of spare parts to civil airlines where necessary to keep 
the airlines operating. 

The authority granted by title II is vitally necessary to the national defense 
effort. The expansion of industry and the pressure of defense procurement both 
in terms of volume and urgency impose heavy burdens on the industrial system. 
Procurement of such a complex nature in an era of rapid expansion and develop- 
ment inevitably causes strains and hardship. Without some flexibility in pro- 
curement authority, many concerns, particularly small concerns, would be lost 
to the defense effort. 

The exercise of title II authority permits the defense agencies to make the 
necessary adjustments to assure the continued availability of essential productive 
capacity. Without this authority, it will be impossible to use the special procure- 
ment techniques necessary and proper in situations of military or production 
urgency, Which permanent laws are not designed to afford 

As you know, title II now contains a provision that any contract entered into. 
amended, or modified under the title must contain a clause permitting the Comp- 
troller General of the United States to examine the books and records of the 
contractor or of his subcontractors 

It is the view of the Department of Defense that the title II authority is a 
vitally necessary supplement to other contracting authority and it most earnestly 
urges the enactment of S. 2421] 

Sincerely yours, 
R. L. Gitpearrte, 
Under Secretary of the Air Force. 
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A consolidated report upon action taken under title II of the First 
War Powers Act by the Department of Defense from February 21, 
1951, to January 31, 1952, which also lists contract amendments 
pending as of the latter date, follows: 


Actions taken by the Department of Defense under title I] of the First War Powers 
Act, Feb. 21, 1951, to Jan. 31, 1952 


| 
|; Amendments without le Fr ere Formalization of 
consideration | Correction of mistakes | commitments 

Type of activity free eniercnrtenntr er ee eT eT rns - 

| Num- Amount | Num- | Amount | Num- | Amount 

ber involved ee. involved | ber | involved 
1. Approved j 21 $8, 210, 336. 45 107 $653, 050. 67 10 $79, YS82. 46 
2. Denied apese oudaedl 93 9, 727, 204. 23 41 597, 236. 40 3 259, 764. 81 
3. Withdrawn. -- fiaipint ior 17 2, 222, 968. 96 ll 86, 106. 93 2 
Total. _- ee | 131 | 20, 160, 509. 64 159 1, 336, 404. 00 | 13 339, 747. 27 

4. Pending cin ; x 7 13, 177, 873. 11 60 1, 428, 542. 18 15 251, 315. 89 , 


In a report to the committee, the General Services Administration 
strongly recommended enactment of S. 2421, stating: 


The contracting authority latitude provided by title II of the First War Powers 
Act, 1941, as amended, is essential to meet the varying situations arising during 
the present national emergency. 


OPPOSED BY THE COMPTROLLER GENERAL 


Any further extension of title II of the First War Powers Act is 
opposed by the Comptroller General of the United States, who, in 
a report to the committee signed by Frank R. Yates, Acting Comp- 
troller General, stated: 


At the outset I wish to place myself on record as one who is a firm believer in 
the sanctity of contracts. Also, I believe that the laws with respect to contracting, 
ete., which the Congress has enacted over the years for the purpose of controlling 
and safeguarding the expenditure of public funds should not be lightly cast aside. 
Particularly, am J fearful of any law, such as that here involved, which, for all 
practical purposes, confers unlimited authority to modify contracts without 
consideration, provided only that it be certified that ‘‘such action would facilitate 
the national defense.’’ The danger of abuse, inherent in the granting of such 
extraordinary power, must be evident. 

It is appreciated that in periods of national emergency, circumstances do arise 
that make it desirable to enlarge the authority with respect to contracting pro- 
cedures. Such a situation arose with the inception of the Korean conflict which 
skyrocketed both labor and material costs. As indicated in the above-quoted 
hearings, ! it was considered that, in the interest of the national defense, remedial 
legislation was necessary to permit the adjustment or modification of certain 
fixed price contracts for military materials and supplies. It is now proposed in 
S. 2421 to extend the authority conferred by the act of January 12, 1951, from 
June 30, 1952, to June 30, 1953. 

While the question of whether the act of January 12, 1951, should be extended 
for another year is one of policy for the consideration of the Congress, this Office 
is not informed of any compelling reason which would justify the proposed action. 
Certainly, no authority or power of so broad a scope should be granted if a clear 
case for its necessity cannot be made. It is assumed that the fixed-price contracts 
referred to in the prior hearings before your committee have been modified, or 
now will not be, and the circumstances justifying the act of January 12, 1951, 
amending and extending title II of the First War Powers Act, 1941, are not now 
present, at least to the extent they then existed. Costs of performance of con- 
tracts, while inflated, are nevertheless more stable. 


1 Hearings by Committee on Expenditures in the Executive Denartments on S. 4266, 8ist Cong., 2d sess. 
to amend title II of the First War Powers Act of 1941, December 20, 1950. 
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CONCLUSION 


In reporting S. 2421 favorably, the committee wishes to emphasize 
that the extension of the broad powers contained in title IL of the 
First War Powers Act for another year is not to be construed as an 
endorsement of a permanent or continuing Government policy. 
The extension is approved for a limited period only to allow the De- 
partment of Defense to modify defense contracts during the extra- 
ordinary economic conditions presently existing. 

The committee also desires to reaffirm the intent of the Congress 
in enacting title IT of the First War Powers Act. The legislative 
history of Public Law 921 of the Eighty-first Congress, which statute 
extended title IT until June 30, 1952, indicates clearly that the Con- 
gress sought to achieve two primary objectives: (1) To protect military 
sources of supply by keeping defense suppliers in business, and (2) 
to afford relief to businesses incurring heavy losses on fixed-price 
contracts. 

It is the committee’s conviction that the application of the statute 
by the Department of Defense should give proper consideration to 
each of these objectives with sufficient attention to the financial dis- 
tress suffered by individual contractors because of economic circum- 
stances beyond their power to either anticipate or control. 

Testimony presented to the Select Committee on Small Business of 
the United States Senate, which conducted hearings on the admin- 
istration of Public Law 921 of the Eighty-first Congress, indicated 
strongly that injustices to various businesses had resulted from the 
Department of Defense’s administration of the statute during 1951 
and 1952. In its report (S. Rept.” No. 1459), the Small Business 
Committee states: 

The military has applied the law to meet the first of these objectives involving 
its own problems [to protect sources of supply] but with a stubborn disregard of 
practical justice has refused to meet the second [to afford relief in hardship cases}. 

After reviewing a score of complaints, the Small Business Commit- 
tee came to the conclusion that the Department of Defense had so 
rigidly interpreted the authority to afford relief to hardship cases that 
the actual intent of title II had been all but emasculated by the 
restrictive regulations issued by the Department. 

The regulations required that a contactor be essential to the 
national defense before he could qualify for relief. The Small Busi- 
ness Committee pointed out that title I] as well as the implementing 
Executive order required merely that the granting of relief would 
facilitate the national defense and observed that the test contained 
in the Department of Defense regulations made it virtually impossible 
for a contractor to qualify for relief unless he was a sole supplier or 
one of a very few suppliers, regardless of the hardship he may have 
suffered under a fixed-price contract. The Small Business Committee 
thereupon recommended a change in the Department of Defense 
regulations. 

The Committee on Government Operations endorses the conclusions 
contained in the report of the Small Business Committee on the admin- 
istration of Public Law 921, Eighty-first Congress. It is the convic- 
tion of the Committee on Government Operations that where a defense 
contractor has suffered extreme financial hardship due to rising costs, 
material shortages, or other economic factors beyond his control, and 
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not within his contemplation at the time he accepted a fixed-price 
contract, such a contractor should be entitled to the relief the Congress 
intended title IL to afford. 

The Committee on Government Operations in approving extension 
of title IT by no means suggests that the Department of Defense afford 
relief to every contractor who suffers financial loss on a contract, and 
reiterates its position as set forth in Senate Report 2686 that the main 
objective of the legislation is “not to prevent losses on Government 
contracts because of increased costs, except in extreme hardship 
cases.’ It is the view of this committee, however, that the present 
policy of the Department of Defense should be broadened so that 
proper consideration may be given to the defense contractor, or sub- 
contractor, who, because of economic factors completely beyond his 
control, faces severe financial hardship or bankruptey, as was intended 
under the original act. 

The committee therefore recommends the enactment of S. 2421, 
which extends this contract modification authority to June 30, 1953. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


First War Powers Act, 1941 


Sec. 201. The President may authorize any department or agency of the 
Government exercising functions in connection with the national defense, in 
accordance with regulations prescribed by the President for the protection of 
the interests of the Government, to enter into contracts and into amendments 
or modifications of contracts heretofore or hereafter made and to make advance, 
progress, and other payments thereon, without regard to the provisions of law 
relating to the making, performance, amendment, or modification of contracts 
whenever he deems such action would facilitate the national defense: Provided, 
That nothing herein shall be construed to authorize the use of the cost-plus-a- 
percentage-of-cost system of contracting: Provided further, That nothing herein 
shall be construed to authorize any contracts in violation of existing law relating 
to limitation of profits: Provided further, That all acts under the authority of this 
section shall be made a matter of public record under regulations prescribed by 
the President and when deemed by him not to be incompatible with the public 
interest: Provided further, That all contracts entered into, amended, or modified 
pursuant to authority contained in this section shall include a clause to the effect 
that the Comptroller General of the United States or any of his duly authorized 
representatives shall have access to and the right to examine any pertinent books, 
documents, papers, and records of the contractor or any of his subcontractors 
engaged in the performance of and involving transactions related to such contracts 
or subcontracts. 


Following are sections 2 and 3 of Public Law 921, Eighty-first 
Congress, as proposed to be amended: 


Sec. 2. Title II of such Act, as amended, shall remain in foree during the 
national emergency proclaimed by the President December 16, 1950, or until such 
earlier time as the Congress by concurrent resolution or the President may desig- 
nate, but in no evert beyond June 30, [1952] 1953. 

Src. 3. Nothing in this Act sball prejudice anything heretofore done under the 
said title IT of the First War Powers Act, 1941, or the continuance in force of any 
action heretofore taken thereunder. 
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